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-against- 


UNITED STATES OF AMERICA, 


vacate, se aside or corre 
violat : Of Title 16 
petit: as m for redu n of sentence 
pursuant to Rule 35 eder: Rules iminal Procedure, 
idicted on 
armed robbery 
in Brooklyn, New York. The 
count indictment (72 Cc 56 larged petitioner with 
violation of Title 18 u.S.c. 
(bank robbery), and Title 18 u.s.c 
On February 16, 1973, petiticner, accompanied by retained 
counsel, pled ¢g ty to Count Two of the indictment. Count 


Two charged petitioner w 1 violation of Title 18 U.S.C. 


2113(d) and carried a maximum nalty of twenty-five years 
- ; P J 


imprisonment and/or a Ten Thousand JOllar fine. On April 23 


20 
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1973, before Judze Travia (who had accepted petitioner's 
guilty plea), petitioner was sentenced to twenty years 
imprisonment. The remaining three counts of the indictment 
were thereafter dismissed on the Government's motion. 

Petitioner now raises several constitutional claims 
in this collateral attack on his sentence. First, he contends 
that his guilty plea was induced by his counsel's statement 
to him that, if he pled guilty to Count Two, he would 
receive no more than a "ten or fifteen year prison term." 
(Petitioner's brief p. 33 Petitioner further states that 
his attorney prevailed upon his family and friends to advise 
him to plead guilty by leading them to believe that such a 
prison term as he predicted would be imposed. Because of 
this estimate by his attorney, and in light of the twenty 
year sentence he received, petitioner now seeks to have this 
Court reduce his sentence to a period of time more consistent 
with his expectation at the time he entered his plea. It is 
important to point out that petitioner has not raised the 
issue of the non-voluntariness of his plea requiring the 
setting aside of his conviction, but rather, that because of 
his expectation allegedly induced by his attorney, the Court 
should reduce his sentence. Secondly, petitioner now raises 
the issue of the constitutionality of the statute under which 
he was convicted. Petitioner argues that the Federal Court 
lacked jurisdiction over the offense of bank robbery (18 U.S.C. 
§ 2113, et seq.) because Article III of the United States 


Constitution prohibits the exercise of jurisdiction over those 


areas not enumerated in Article III § 2. Therefore, 
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3. 
the petitioner rationalizes, ". . . for the U.S. to acquire 
jurisdiction over a Bank Robbery case, the defendant would 
have had to move stolen bank money in Interstate or Foreign 
commerce." (Petitioner's "Interlocutory Statement" p. 7). 
For the reasons hereinafter stated, petitioner's motion must 
be denied and the petition dismissed. 

Because a motion pursuant to 
collateral attack on the judgment of conviction, the burden 
is on the petitioner to establish a basis for relief on the 
grounds set forth in the statute. Consequently, to be 
successful on this motion, petitioner must allege substantial 
issues of fact which, if proven, would entitle him to the 


relief he seeks. See Taylor v. United States, 229 P.2d 826 


(8th Cir.), cert. denied, 351 U.S. 906, 76 3.Ct. 1055, 


100 L.Ed. 100 (1956); United States v, Pisciotta, 199 F.2 
603 (2d Cir. 1952). In determining whether to grant an 
evidentiary hearing on the petition, the Court is mindful of 
its obligation to do so "{U]nless the motion and files and 
records of the case conclusively show that the prisoner is 
entitled to no relief." Title 28 U.S.C. See also 
Taylor v. United States, 437 F.2d 
Torres v. United States, 370 F.Supp. 13 

In petitioner's case, a review of the transcript 
minutes of his plea and sentencing reveal that there can be 
no question but that petitioner was fully aware that he faced 
a possible prison term of up to twenty-five years and a 


maximum fine of Ten Thousand Dollars. On February 16, 1973, 
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when petitioner entered his plea of guilty to Count Two of 
the indictment, Judge Travia advised er fully of 
rights and of the consequences of his ple: 

Rule 11, Federal Rules of Criminal Procedure. 

in a colloquy between the Judge and petit‘oner, Wojtowicg 


Stated that he was pleading guilty voluntarily and that: 
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'I plan to plead ;uilty to 
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will be dropped as my la 
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THE COURT: "Before you do tha that's exactly what 
I told you when I said you will te pleading guilty 
in full satisfaction of the entir idictment here 
which means that counts 1, 3 and will be dismissed 
at the time of sentence, 

DEFENDANT: "Yes, your Honor. 
THE COURT: "Is that your understanding? 
THE DEFENDANT: "Yes, 


THE COURT: "In other words, that was the only promise 
that was made to you? 


THE DEFENDANT: "Yes, vour Monor, 


TME COURT: "There was no promise made to you about 
wnat the Court may do on Count 2? 


THE DEFENDANT: "No, your Honor, 


THE COURT: "You know that that carries a penalty of 
up to 25 years? 


TME DEFENDANT: "Yes, your Honor, 
THE COURT: "Plus a fine of $25,000.00 or both? 


THE DEFENDANT: "Yes, your Honor." 
(Orfictal Transcript, "Plea minutes" February 16, 1973; 
pp. 7-8). 
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5. 
Thereafter, during the same discussion, Judge Travia stated 


further, 


THE COURT: "Has anyone made any promises o? any kind 
to you or threats of any kind to induce you to plead 
guilty other than the promise that the other counts 
in this indictment will be dismissed? 

THE DEFENDANT: "No, your Honor. 

THE COURT: "No one told you what I may do? 

THE DEFENDANT: "No, your Honor, 


THE COURT: "But they diu tell you that I could 
sentence you to the terms that I just mentioned, 
up to 25 years and up to $25,000.00 or both? 


THE DEFENDANT: "Yes, your Honor. 


THE COURT: "Nobody inferre: to you that I might 
do less? 


THE DEFENDANT: "No, your Honor." 


(Official Transcript, "Plea minutes", February 16, 1973, 
pp. 15-16). 


Subsequently, on April 23, 1973, when petitioner 
was returned to Court for sentencing, there was discussion 
between petitioner, counsel and the Court concerning 
petitioner's earlier plea. Twice more that day Judge Travia 
went over with petitioner the consequences of his plea. 

See Official Transcript, April 23, 19735 Pp. 23424, 32-33. 
Finally, and only after the Court had exhaustively questioned 
petitioner regarding his plea, did the Court allow petitioner 
to confirm his desire to plead guilty to Count Two, 

The fact that the Court explained four times to 


petitioner the penalties which would be imposed upon him and, 


petitioner's answers to the Court's inquiries, conclusively sho 
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that petitioner could not have been, in light of the 

surrounding circumstances, proceeding, under a reasonable 

belief that his attorney's alleged sentence estimate was 

correct. Furthermore, Judge Travia had made it abundantl: 
clear to petitioner that he, end he alone, would determine 
the sentence within the maximum limits allowed by the statute. 

It is important to point out, however, thet 

petitioner does not assert that his plea was involuntary 
because of misinformation as to the maximum fine allowable 
under the statute. It is true that the judge erred in 
indicating a $25,000.00 fine was pessible under Count Two 

@ of the indictment. Count Two provided for a fine of only 

CE Ten Theusand Dollars. Title 28 U.S.C. § 2113(d). However, 

in view of the fact that petitioner has not raised this issue 
and because the fine, as stated by the judge, was more than 
the statute allowed, the only possible consequence of the 
misinformation would have been to dissuade petitioner from 
pleading by fear of a larger fine. Furthermore, since no fine 


was imposed, it is obvious that petitioner was not misled 


or prejudiced by it. See Jones v. United States, 419 F.2d 


515 (8th Cir. 1969), cert. denied, 398 U.S. 947, 90 S.Ct. 1866, 
26 L.Ed. 2d 288 (1970). 

Even assuming, arguendo, that petitioner's counsel 
had predicted a lesser sentence as alleged, that would not 


be sufficient to set aside petitioner's conviction. The law 
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will not 
suffice to hold a guilty plea 
491 F.2d 1346, 1347 


SG. 5. Ce. 


1385 (1971); U 


1326 (2d Cir. 1969), cert. denie 96 U.S. 
S.Ct. 688 (1970). As Judge (then Chief Judge) Friendly 


stated in United States v. Hortor Peae. $53, 2535 Ge Cie. 


1964), "It has been recently and we think correctly said 


that erroneous advice by defense counsel as to sentence 

does not support attack under § 2255 unless it amounts to 
"ineffective assistance of couns f such a kind as to shock 
the conscience of the court and make the proceeding a farce 


and a mockery ot justice.''' citing Smith v. United States 
Bs J et ey ’ 


324 F.2d 436, 439-440 (D.C. Cir. 1963). There has been 
, 
no allegation that counsel representing petitioner performed 


in such an inept manner as to warrant the setting aside of 


the plea on thar basis, 
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pointed out in Uni 1 States ex rel. Curtis 


Supra at 1098, if the Court were to vacate every 


resulted in a defendant being sentenced to more 
he defendant had anticipated, it would: 


"(P]rovide very prisoner with an opportunity 
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tc) the 
could withdraw his plea and demand a trial 
on the ground that at the time of his suilty 
plea he had labored under the erroneous 
impresson as to what would happen to him 
after acceptance the plea," 
Furthermore, the petitioner bears the burden of showing 
hat the circumstances as they existed at the 
plea, judg by objective standards, reasonably justified his 
T 


United States. ex rel, Curtis v. Zelker, 
ee ee eh es UE CIS Ve Seleer 


n impression." 
1098. As stated above, when petitioner's claim of 
being induced by his attorney's assurances of a 
lesser sentence are measured against Judge Travia's repeated 
warnings to petitioner of the maximum penalty to which he was 
subjecting himself, it is clear that petitioner has failed 
to meet the burden of j'stifying his mistaken relunce on his 


attorney's prediction, The situation would be different if 


petitioner's reliance had been tnduced by a promise by the 


Judge or United States Attorney, see Santobello v. New York, 
S06 US, 257, -92:S,6r. 495 (1971)3) or, 4£ petitioner's counsel 
had misinformed him that an agreement had been reached whereby 
he would receive a lesser Sentence, see Mosher v. LaValle, 


Supra, However, we are not presented with any of those 


2. 
situations; rather, petitioner here has simply made out a case 
of disappointment at the sentence he ultimately received. 

Petitioner's second contention is that the federal 
bank robbery statute (18 U.S.C. § 2113, et seq.) is un- 
constitutional to the extent that it purports to make bank 
robbery a federal crime when the b robbers have not used 
the instrumentalities of interstate commerce in the perpe- 
tration of the robbery. In support of thi 
petitioner argues that Article III of 
Constitution limits the jurisdiction of tne Federal Courts 
to only those areas enumerated in Article III § 2 and therefore, 
because bank robbery is not specifically enumerated therein, 


« 


this Court lacked jurisdiction totry petitioner. The robbery 
was of a bank insured by the Federal Deposit Insurance Corpo- 
ration. Congress is not without power to prohibit "any larceny" 
occurring within a federally protected bank, Therefore, 
Section 2113 et seq. is not unconstitutional nor, did this 
Court lack jurisdiction over the offense, See e.@., United 
States v. Allen, 458 F.2d 988 (3d Cir.), cert. denied, 406 
U.S. 970, 92°S.Ct. 2429 (1972); Jones v. United States, supra, 
and petitioner's contention is devoid of any nerit. 

Petitioner has also submitted a "motion to amend 
sentence" along with his Section 2255 petition. By this motion 
petitioner seeks to have the Court reconsider and reduce his 


sentence in light of the situation he has advanced surroundiry 


his plea. The Court reads this motion as a motion for 
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10. 
reduction and/or modification of sentence pursuant to Rule 35, 
Federal Rules of Criminal Procedure, Rule 35 states that the 
Court may correct an illegal sentence at "any time" and 
reduce a sentence within 120 days of the date of imposition. 
The sentence imposed on petitioner was well within the 
statutory maximum twenty five years permitted by the statute. 
Title 18 U.S.C. § 2113(d). Therefore, since the sentence is 
legal on its face, it is not subject to correction as an 
illegal sentence under Rule 35, United States v. Malcolm, 


432 F.2d 809, 814 (2d Cir. 1970). See also Hill v. United 


States, 368 U.S. 424, 82 S.Ct. 468 (1962); Heflin v. United 


States, 358 U.S. 415, 79 S.Ct. 45 (1959). Furthermore, 
because the 120 day limitation within which td reduce a 
sentence is jurisdictional and cannot under any circumstances 
be extended, the Court may not reduce petitioner's sentence 
now that more than two years have elapsed since its imposition, 
Fed. Rules Cr, Proc. rule 45(b); 18 U,S.C,A.: United States vy, 
Kahane, Docket No. 75-1275 (2d Cir. November 26, 1975); 
United States v. Ellenbogen, 390 F.2d 537 (2d Cir.), cert. 
gerniied, 393 ULS. 916, 89 S.C. Z4l (1968). 

In sum, petitioner has failed to meet his burden of 
alleging facts, which if proven, would entitle him to an 
evidentiary hearing on his Section 2255 petition. Accordingly, 


since we find conclusively upon a review of the files and 


records of the case that petitioner is entitled to no relief, 
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the motion to vacate pursuant to Title 28 
is denied and the petition dismissed, 


SO ORDERED. 


The Clerk is directed to forward a copy of this 


memorandum and order to the petitioner and to the United States 


Attorney for Eastern District of New York. 
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John Wojtov 


: Indictment. j , .The..defendant,..Jonhn” . 


Wojtowicz, offers to withdraw his plea of not 


guilty to Count 2 and offers t ad guilty 
to Count: 2 of this: indictment. 
THE COURT s |) § Jojtowicz yu are one 
of the 
tained in 
THE DEPLUNDANT: your Honor. 
THE COURT: How old are you, Mr. Wojtowic2? 
THE DUFENDANT; Twenty-seven. 


THE COURT: You were twenty-seven on the 


for hepatitis. 
THE COURT: 

tution of any kind? 
THE DEPENDANT: Only as an out-patient. 
2HE COURT: | Where? 


oh ' 


SDANT: » Vincent's Hospital. 


if 
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THE COURT: When? 


what 


you 


doing it? 


ENDANT: Well, I did it so © could 
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you wish to 


I assume, in satisfaction of 


YU 


this undictment Mr. .Land 


or 4s 


MI LANDSMAN ¢ Nhat’s correct 
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, YoO\ 


you understand that? 
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to Count 2, You know what Count 2 is? 


“& 


TIE DEFEND 
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that 
the other 
napping, a 
lawyer, Mr 
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Stenographer at 
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be pleading guilty in full Satisfaction of tha 


entire indictment here which means that Counts l, 


3 and 4, will be dismissed at theo time of sentence 
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2 THE DEFENDANT: Your Honor, yes. 


3 THE COURT: Is that your uncerstanding? 
4 THE DEVENDANT: Yes. 
5 THE COURT: In other words 7 that was the 
6 only pwnise that was made to you? 
7 THE DEFENDANT: Yes, your Honor. 
N 

8 THE COURT: There was no promise made 
9 to you about what the Court May Go On ‘Count 2? 

10 | THE DEFENDANT: No, your Honor. 

1 | THE COURT: You know that that carries 

» é 
2 a penalty of up to 25 years? i 
13 THE DEFENDANT: Yes, your Honor. 
: 14 THE (COURT? Plums q@ £ine: of $25,000.00 or both? | 
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d 7 THE DEPENDANT: Yes, your Honor. 
18 THE COURT: You can be sure the stenographer 
\ 
has that written down because I am making that 
19 : J 
statement and it's on the record. 


20 


21 THE DEFENDANT: ‘Ses, your Honor. 


a THE COURT: \ Now, before considering your 


23 plea or before accepting your plea, ZX am going 


24 £O xrOand Count 2 to you so. that you know exactly 


what you are pleading quilty to and so tha 
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violence and intimidation did take approx- 


imately $37,951.00 in United States currency 


and approximately $17 1590.00 in Travelers: 


checks from the Person and presence of Snip iovahe 


et Ae 


East 3rd Street, Broo} Yn, New York, which 


money was in the care, custody, control, 


Management and possession of the said Chase 


Manhattan Bank, the deposits of Which bank 
were then and there insured by the Federal 
Deposit Insurance Corporation, an act and’ 
offense in violarian af Title 18 of the 

United States Code, Section 2113(a) and in 


the commission of this act and offense the 


weapons," 


you under Title 
Section 2113(d) 
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mé to explain to you? 

THE DEFENDANT: Yes, your Honor, the 
amounts of money. 

THE COURT: 

THE DEFENDANT: The way I understand at 
they are incorrect. 

THE COURT: It says there did take 


“pPproximately. So that it could be more or less, 


Does that 
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sur Honor. 
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violence 


e pushing 


a little ammunition, right? 
THE DEFENDANT: No, your Honor. 
Jt was in there. 
THE DEFENDANT: Yes, your Honor. 
THE COURT: Intimidation, right, did take 


approximately $37, 951 in cash, approximately? 


What do you say it was? 


in Traveler 


right. 

there was cash 
checks ing out with you? 
"ENDANT: Yes 


There is some question. fT! 


bank. So it could 7¢ -counted for the 
$12,000.00 difference, 
THE COURT: 2 appr 
the one we are talking abat, and he's admitted 
to me now that he did have $25,000.00 
walked out on his own person plus he doesn't 
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know what the amount was of the Travelers checks, 


THE DEFENDANT: I didn't walk out with it 


in my possession, 


money. 


intimidation or fear of their 


Avenue P and BE. 3rd Street 


in Brooklyn? 


THE. DEFENDANT 
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7 ey Teale 


THE co WRT ha he 
was in the care and custody of the bank and you 
know that the money i e bank is deposited 
money that's guarantied by the Federal Deposit 
Insurance Company or the FDIC, youlnow what that is? 
THE DEFENDANT: Yes, your Honor. 
THE COURT: And that while you were doing 
all this, you and the other two that I mentioned 
did place in jeopardy the lives of the bank 


employees there, right, as well as other people 


Who inay have by 
weapons? 


THE DEPE: 


Plead not gui. 


be entitled CO a 


trial by an impartial uy 
THE 
THE COURT: 


you did choose to plead 


; WOU he-entitled..to.eo 


obtain witnesses in 


Vou 
yvu 


ART 


THE DEFENDANT: 


THE COURT: And 
right to be confrontea 

THE DEPENDANT: 
THE And 
if you did gO tO trial, 
the courtroom mute and 


evidence, produce no wi 


tO trial, that YOu would 


Spead 


S} ly 
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a public 


ury? 


¢ 


Yes, 


YOur Honoe, 
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such a Crial. PF 


not guilty, that you 


patos 
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Mpulsory procass to 


own behalf? 


Yes, your Honor, 
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that you would have the 
by witnesses 


3 against you? 


Yes, your Honor. 


do you know, too, that 
that you could sit in 
say nothing, Produce no 


tnesses but leave Jt to 


have been told 
, 
THE DEFENDANT: 
THE COURT: 
between you 
COURT?) You id me ¢ Lise that 
a discussion,’ you feel you want 
to plead guilty to this count? 
THE DEFENDANT: sy YOur Honor. 


THE COUT: er hearing your rights, 


do you still desire to Plead guilty? Look at me. 


THE DEFENDANT: *OS, your Honor, 
THE COURT: Has anyone made any promises 


kind to you or threats of any kind to 


could sentence 
tioned, up 


Ar GONnOF. 
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COURT: Nobody inferred to you that 
might do less? 
THE DEFENDANT: No, your Honor. 
nop sy THE. COURTS... 1s this plea being made .by ».°.4 


you voluntarily? 


THE DEFENDANT: Yes, your Honor. 


THE COURT: Are you making this plea of 


guilty because you, in did commit what 
Count 2 that I read to and which you said 
you understand alleges you committed? 

THE DEPENDANT: Yes, your Uonor, 

TIE COURT: Mr. Landsman, is there any 
reason that you know of why the Court should 


not accept this plea? 


charge 


myself. 


-.) possible life. -penalty, -but: the -fact'that'therd 7:2" °: 


would indicate -- 

THE COURT: The statute says or someone 
in custody as a hostage, was a hostage 
here. 

MR. LANDSMAI That’. right, Under those 
circumstances, there is a possibility of that 
penalty. 


THE CouRT: Which, of course, would have 


Z 


wicz? 
DEFENDANT: 
COURT: 


-agocept..thi¢, 


the colloquy 


and pon his ad 


& 


his admissions as ti che S ad in Count 2 


that he perpetrateac > Court is of the opinion 


that f j reasonable basis in fact for 


accepting the plea and so finds, and on such 


findings, based $0 or 2 representations 


report. 


I am in recei 


which time you will 


srap ene EN Suga me Fey sentencing! 


MR. CLAREY: 


the amount of $250,000.00 surety? 
THE COURT: Sail is continued. 
MR. LANDSMAN: The only other thing I 


would ask; your Honor, 3 rou have had an 


opportunity to complete the matter with the 


other defendant, I would like to know if this 


defendant could possibly meet with some members 


of his family? 
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Appearances: 


FEN NES AL HORSE, ESO. 
United States Attorney 
for the Eastern District of New York 


BYit EDWARD J. BOYD, ESQ. 
Assistant U.S. Attorney 


5% 


MARK LANDSMAN, ESQ. 


Attorney for Defendant 


ys hae, 
Say crete Ss Pee 


THE COURT: Does he have to be manacled. Take 
the shackles off of hin. You héve another liarshal 
available. He certainly isn't going to do anything 
now. Mr. Wojtowicz, I'm asking the marshal to take 


the handcuffs off of you. Behave yourself or I'l] 


MRS. WOJTOWICZ: (Mother Of Defendant) Your 
Honor, have mercy on my son, 
THE COURT: You are John Stanley Wojtowicz? 


EFENDANT WOJTOWIC2: Yes, your Honor. 


have him put them back On you again. Behave = 


THE COURT: The gentleman Standing to your left 
Landsman? 

DEFENDANT WOJTOWICZ: Yes, your Honor, 

THE COURT: He was your Court-appointed lawyer? 
DEFENDANT WOJTOWICZ: Yes, your Honor, 


{ 


with him to retain him as your own retained attorney? 


“a ¢ 
x ; * a _ *s x ays! 
ath bh en. NE ee a eae Se 4 ot Ne ee, 
ot PORT e og st: gh ree ene e. | a 
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‘DEFENDANT WOJTOWICZ: eS, your Honor. 
THE COURT: Mr. Landsman, no application was 


ever made here for you to be relieved as his court- 


MR. LANDSMAN: I would so move at this time, 
THE COURT: As far as this record is concerned, 
up to this very moment, depending on what I do, you 


are his Court-appointed attorney. 


ee. SG nels That's (Glurreck’, (your once. 

THE COURT: I'm not relieving you as of this 
time as Court-appointed attorney, but you are before 
me as his retained ccunsel. 

MR. LANDSMAN: I'm his attorney either way. 

THE 'COURT:;) Mr. Wojtowicz, first let me taks 
up with you the letter that you sent me with regard 
to Mr. Landsman, wherein you indicated in substance, 
that you have relieved him of his services as your 
lawyer. y 

DEFENDANT WOJTOWICZ: Yes, your Honor. 

THE COURT: You know you have no right to re- 
lieve him as a Court-appointed lawyer. 

DEFENDANT WOJTOWICZ: I know that. 

THE COURT: That's ‘the Court*s job. ‘Once: the 
.Court appoints him he stays until the Court changes 


that. 


a, he 22 
ae ree 


=" ¥oa" knew that’ 1 had noe Felleved Him; Eight?’ 7 f™ 


EFENDANT WOJYOWICZ: No. 

THE COURT: Vell, i'm telling you now I did no 
relieve him as your lawyer, but while you are awaitinc 
sentence you made some arranyements with Mr. Landsman 
with regard to retaining him. 

DEFENDANT WOJTOWIC2: We entered into a legal 


agreement on November 30th, 1972. 


date was that? 
DEFLNDANT WOTTOWICZ: 
THE COURT: In your letter, “I therefore remov. 
him as my lawyer this first day of April". 
Now, which is it? 


DEFENDANT WOITOWICZ: When I gave him the money 
to be my lawyer was November 30, and then I wrote him 
and I sent you a letter. 


THE COURT: Your letter to me is dated April 


11 DEFENDANT WOJ'T 
12 THE COURT: And you Say as of this day, April 1 


“ 


14 Me. I've taken this action after much consideration 
t 


15 * and thought.” 


16 This is a photocopy of your letter. origin 


Ps 


i3 "I remove my lawyer, Mark dsman, from representing 
E 

[ 

, 


17 of that letter is ~ Of the file here, this photocop 
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£ 
19 ‘ Now, you said in your letter "He has refused to 
20 present motions in my behalf to you", meaning to me-~- 
“that I have considered vital to my defense." 
Was that subsequent to your plea of guilty? 


DEFENDANT WOJTOWICZ: Both before and after my 


THE COURT: You pleaded guilty before me on 


February 16 
DEFLUDANT WOJTONICY OS, your Honor, 
THE COURT: Now, you wrote to me in april, 
about two menths later; richt? 
WOUTONT CZ = -» yOur Honor -- 
tii COURT: And what motions are vc talking 
about that he refused to Present to me? 
DEFENDANT WOJTOWICZ: Your Honor, before they 
took me from West Street to here this morning I 
the marshal to let me go Up to my cell so I could 
get all the papers that I wanted to show you, and all 
things that I had written down so I can explain to 
exactly all the things that happenc d they woulti 
let me get the papers 
THE COURT: Let me ask you pointblank. Would 


“you like to tell me things that would lead you to with 


2 


drawing your plea of eee 


. $ ‘ pier: tert “yp ye ee 
wae ae st) tet a a A is eS 
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oFTOWLeZs Z have been ene ae 
your Honor. 
THE COURT: a want to ask you pointblank now, 
do you stand before me now ready to be sentenced, or 
.do you want to make some application to withdraw your 


plea of guilty and to reinstate your plea of not guilty? 


DEPENDANT WOJTOWICZ: At the present time I 


would like to have a new lawyer appointed to me. 


THE COURT: Answer my question Lirst. 

DEFENDANT WOJTOWICZ: I don't know. 

THE COURT: You entered into an agreement with 
him -- with Mr. Landsman, some time in November? 

DEFENDANT WOJTOWICZ: Yes, 

Tas COURT: From which you paid Mr. Landsman 
some money? 

DEFENDANT WOJTOWICZ: Yes, 

THE COURT: Which money was supposed to be 
deriv-d from certain articles that you would write or 
some expose that you would make with respect to t:his 
case, and you received that money? 

DEFENDANT WOJTOWICZ: Yes, your Honor, 

THE COURT: And out of that money you gave Mr. 

. Landsman some money to continue as your lawyer? 

DEFENDANT WOJTOWIC!: Yes, sir. 


THE COURT: When did he get thet monoy? 


ed BC Mad 


17 8 eerie tint: Se DEPENDANY’ WOSTOWEC2 : "Sone ‘tite ih December” 


THE COURT: And subsequent to that you pleaded 
guilty? 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: And when you pleaded guilty before 
me, you knew what you were doing then? 

DEFENDANT WOJTOWICZ: Yes. 


THE COURT: You told me that that was your 


iets and your wish to plead quilty. 

DEFENDANT WOITOWICZ: Yes. 

THE COURT: Now, what makes you chanye your mini, 
if anything, because if you feel that you want to with)- 
draw your plea of not guilty, I might consider that 
motton abe let you go to trial on the indictment as 
it stands. 


DEFENDANT WOJTOWICZ: I understand that, your 


Honor. I haven't been defended properly. 


THE COURT: If you haven't then you ought to 


withdraw your plea. nti 
DEFENDANT WOJTOWICZ: And I think you shcuid 
appoint me a new lawyer. | 
THE COURT: That's up to me to do it, whether 
I shall or not that's up to me: to consider. Once a 
lawyer is appcinted to you that's who he will be fron 
beginning to end, and unless there are extenuating 
Stipa AS Atte IB Pint ts 1B ee Gates Laide" which SNould Tsaa me to Shaage Taayesae th * 
I’ shall not. 
DEFENDANT WOJTOWICZ: I guess I have to present} 
you those reasons then. | 
THE COURT: Go ahead. 
DEFENDANT WOJTOWICZ: On the day of my arrest 
at the airport, the FBI and the Port Authority police 
took me into custody and brought ma into the Port 
BEST COPY AVAILABLE 
Co 


. 


"+" yemain silent. 


Authority ctation, whereupon I was physically assaultJ. 
by them. They took my clothes off and let me stand 
naked and ‘had ina handcuffed, at which time they calliu 


me a lot of names that I wouldn't like to repeat here 


About half hour later the FBI came down and they start: 


| 


to beat me. They told me you are nothing but a aie 


punk -- this and that -- and we want the story whcse 
involved, all this; never once did they say to ar 
you have the right to remain Silent, and if you don't 
want to say anything -- 

THE COURT: Where did you learn that one? No- 
body ever told you that? Mr. Landsman didn't tell you 
that? 

DEFENDANT WOJTOWICZ: I'm raising the point. 

THE COURT: Did anybody tell you? 

DEFENDANT WOJTOWICZ: They are supposed to statd 


to you-when they arrest you that you have a right to 


: ; aie ogecs <2 
co Ge uw F Pers ree . fo reed pe ry 
oF SA est Alt te wigs Magi fear hate ue 2 A, ines 


THE COURT: ‘the Nicklas saestnnk You say the 
Miranda warnings were not given to you at the time of 
your arrest? 

DEFENDANT WOJTOWICZ: That's correct. 

THE COURT: O.K., next. 

DEFENDANT WOJTOWICZ: Number 2, when I first 


met my attorney, which was that same day, I went downsthi: 


10 
and I talked to him, and I think the day after he cane 
and saw me and we talked again, _— he suggested that 
I should cooperate with the FDI, it was the only way 
that I had a chance. My case was very unusual and he 
felt the only way we had a chance was for me to ccoperh: 
completely and try and get as l2ss time as I could, 
and we agreed that my defense as of then was going to 
be by reason of insanity, and I was going to plead 
not guilty. 

THE COURT: You know that was opposed by your 
lawyer to this Court and me -- sent you for an examina- 
tion. 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: And not by anybody else, Lut by 
hospital doctors and you know what the .oport was. 

DEFENDANT WOJTOWICZ: Yes. 


THE CCURT: Mr. Landsman was given a copy of 


. » 
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18 that report. = 
DEFENDANT WOJTOWICZ: Yes. 
THE COURT: And he showed it to vou? 
DEFENDANT WOJTOWICZ: Yes. 
s 
THE COURT: And that report showed Mr. Landsman 


that you were capable mentally of standine trial. 


MR. LANDSMAN: And he could confer with counsel. 


' DEFENDANT WOJTOWICZ: 


Then we had the hearing 


that you just explained. I went to the obsecvation. 
Then we came back from observation and I wrote him 
another letter, I wrote hima letter, my lawyer, 

Mr. Landsman -- I wrote him a letter explaining -- 

I didn't think I received unbiased and impartial 
psychiatric examination at Kings County Hospital; that 
my examination was not as other inmates at that 
institution received. The standard procedure, as 
understand it, is that you saw two doctors and they 
evaluated you and made a report, and tests weve run. 
No tests were run on me and I Only saw one psychiatrist 
for approximately 45 minutes to an hour at which time 
when I did see the psychiatrist, he cold me whatever 

I said to him would be confidential and that my being 
a homosexual did not affect his opinion of me because 
vhe didn't consider a homosexual to be a sick person; 


so you could see that he was biased and prejudiced in 


: . oh . : . * + tes 3h ae 
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my sel foe “which is Gauenad but that's the way it is 
because the psychiatric comnunity today considers -- 
he told me whatever I told him would be kept confident 


and I found out later on -- he told my co-conspirator 


to him, and then he told Bobby some of the things that 
I said, and when I saw Bobby later on he told mc about 


it. So right there he was unethical. The thing of 


: if that's the word -- when I talked to him tha¢ I lied 


confidence and privacy -- and I think he should 
challenge the report whon it came before you on those 
grounds alone, 

THE COURT: If he went to trial that would be 
a challenge. He never withdrew that defense but you 
chose to short circuit a trial and to Plead guilty. 

DEFENDANT WOJTOWICZ: I understand that, your 
Honor. 


THE COURT: He never q:ve up that defense for 


DEPENDANT WOJTOWICZ: At that time I asked him 
to petition the Court and send me to Springfield, 
Missouri, so I would get -- 

THE COURT: You may go to Springfield if you go 
to trial. That has nothing to do -- the examination 
‘was conducted where I said it should be conducted. 


DEFENDANT WOSTOWICZ: Then I asked in the renee 


the findings of the doctor. 


that I Wrote after that, that “¥ Wanted him’ to me 


THE COURT: To Mr. Landsman? 

DEFENDANT WOJTOWICZ: Yes, and 1 wanted him to 
put in a motion to send me to Springfield where I coul-: 
¢et an unbiased examination, and it would be a proper 
examination and I would see 3 doctors and they would 


run a series of tests. He told me that he didn't thin! 


ow 
4 ’ 


tom 


Sa, he 


i3 


you would approve the motion but he would inake it, 

I asked him several timas to make the motion. I do 
not know if he made the motion. I don't have any 
record of any motion or anything. I guess you can 
Check and tell me how many times he put it in but b Gri 
not sure if he put it in officially, that is, and 
everytime I saw him I always asked him to put in for a 
reduction of bail. 1 don't know how many times he 

put in a reduction of bail. || 2 always asked him to put 
in for one. The agreement that we made, a signed 
document, and he would receive $5,000 for my defense 
to hire psychiatrists, to hire Other experts and a toth 
of $7,500, $2,500 would be given tc Ernest Aaron for 
his sex-change operation. Then we had a verbal agree- 


ment stating if I Pled guilty he woula retain $3,500 


and return $1,500 out of that $5,000. O.K. Then Erne} 


was convinced that I should plead guilty because st 


would be" the ‘only way ‘that'y “eduld" get! “Lesser Ets ‘anal‘* 


be out sooner. My wife wasn't too Sure, neither was 
my mother. They thought a trial] would be better, then 
they started wavering back and forth and I was put 


under a lot of pressure. Ernest said ifr loved him - 


he would leave me because he wasn't going to stand 


around 7 or 8 years -- gO to trial and be found guilty 


on everything. Then he came with Mr. Landsman to see 


ay 


me at the jail. That day I gave Mr. Landsiran pemnissl, 
to enter into plea bargaining -- prior to that tine J 
was offoring to plead guilty to the armed bank 

robbery -~ I don't know if it was back in August or 
September but that was the original offer. I told mxJ 
Landsman I would be willing to plead guilto to bank 
robbery, Count One of the indictment, because it 
carricd a 20-year sentence, and for him to try and get 
it for me. He explained what the difference was. It's 
only 5 years. al said it doesn't make that much 
difference if you plead guilty to Number One or two. 

I said it makes a big difference, Count One is a 
non-violont and when the Parole Board looks at that they 
gO a lot harder on you; so I was hoping that he could 
get me the first count to plead guilty to. i signed 

a document. At that time I told him I wanted him to 


reach money to my wife Carmen, the sun of $1,000. He 


: * ; ‘ 84s * pad eh, 4 
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“AéAsaLa HE wduld only do “Lt ‘on the day that I pled guilty 
I said, we had an understanding if I pled guilty he 
would release that 91,500. I said as of now I want 
$1,000 released for my wife. I sent him an authori- 
zation **-ough the mail and he never sent her the 
money. When I talked to him he Said, "I will give her 
the money on the day you plead guilty, on the 16th of 


February." I came down here and I Pled guilty so Ernie 


. i yes, Be 
0 thw ee ae Pore 


wouldn't leave mo and I would be with him and Cannen 
sooner rather than if I went to trial. 
After I got here I found that we were facing ¢ 


death penalty. Prior to that I didn't know anything 


about that. And it came as a great shock and surpris. 


to me that we were facing a death penalty that day, 

As soon as we got in the bullpen my lawyer told me 
what you told hin, because you found out that we were 
facing the penalty now. I saw you, I came before you) 
You asked me a question, "Are you satisfied with the 
way your lawyer has been handling the case?" and for 
you to accept my guilty plea I would have had to have 
Said yes; so I would not lose Ernie I had to Say yes 
even though I didn't agree with it. 

THE COURT: You didn't tell ine at that time thal 
‘you were pleading only because you didn’c want to lase 
Ernie. 
rg dpetge a the, et, at Tad opie a 

DEFENDANT WOJTOWICZ: No. 

THE COURT: voi told me that you were satisfied| 
and that you wanted to Plead guilty because you in fac 
did comait the acts that Count Two, to which you pleaddi 
guilty, you alleged you comnitted, 

DEFENDANT WOJTOWICZ: That's right. 

THE COURT: Is that so or is it not so? 


DEFENDANT WOJTONT C2: That's go, 


‘ ? >. id 
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THE COURT: Do you want to change yceur plea? 

DEPENDANT WOSTOVICZ: I @on't know, your Honor 

THE COURT: If you want to change your plea 1'j] 
give you the opportunity to change your plea and with 
draw your plea of guilty, and if you want to withdraw | 
your plea of guilty, that's all right. I'11 grant ad 
that opportunity and you go to txial on all three 
counts or four counts. 

MR. BOYD: Pour counts. 

DEFENDANT WOSTOWICZ: I did not understand why 
you cannot appoint me a new lawyer and I can go over 
with this new lawyer, then if I decide to take back 
my plea and so inform the Court. 

THE COURT: How many times do ‘ai think) 2m | 
going to gO Over that; they you'll ‘want another one ant 
ancther one. The Court just doesn't give you lawyers 


to meet with your approval. The Court appoints a law-| 


j 
SMe Bets tte toi oh ere edt aL oo: be roe xe npreotvacbes 
yer, and when the ‘fouve appointed we. Randaman: . think 


they appointed a pretty good lawyer. He has a fine 
reputation at the bar. I didn't appoint him -- 7 
assume you are appointed by the magistrate in this 
case? 

THE COURT: Let me hear you a minute. I 


sent you a copy that he sent to me. I asked you to 


talk to him and discuss it with him and sce what's 


BST COPY AVAILABLE 


to it, Very frankly whether I ought to appoint a 
lawyer to him -- I don't think he's entitled to it, 
but on the basis of the law, how it is, and the Court 


doesn't ordinarly change lawyers, if what he claims 


here, if there is any substance to it, maybe there ee: 


besome circumstances why I ought to change lawyers. 
Your Honor could be assured I 
represented this man in a proper manner. I negotiated 
with the U.S.Attorney's office to get a plea for him. 
In addition, I furnished the Kings County Hospital 
with loads of documents to try and convince the Kings 
County psychiatrist that this man was not in his right 
| 
pparently they disagreed with me. It was after 
that that I discussed with the defendant his pleading 
guilty. It was at his request that I brought his male 


wife to West Street to get the warden to agree to 


further negotiate the possibility of pleading in this |! 
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THE COURT: Was that at his request? 

MR, NDSMAN: He would not discus whether he 
wanted to go to trial, whether he wanted to plead 
guiity unless this male wife was present; and I say to 
you now, it was with extreme difficulty that I had to 
convince the warden to permit a contact visit with this 


male wife, and one of the requirements’ were that I 


15 
remain -- it took over an hour. And during that hour! 
there was a diccussion about a pieaon it, and x 
insisted that the defendant authorize me in writing 
to negotiate for a plea on his behalf, and I have that 
in writing; and in addition, as far as the financial | 
arrangements are concerned, there should be some 
comment on it so there be no misunderstanding. 


I negotiated on behalf of this defendant with | 


eople who are producing a movic based on tke incident 
i 


said a lot of money was to be paid to the defendant 
to use the story. The movie company was giving him 


this money. It was to be used for his defense. We 


on this bank holdup. Following the negotiations they 


entered into an agreement where I was to retain) part 
of that money to use in his defense, and certainly in | 
the event for retaining of psychiatrists, experts. | 
Naturally when the defendant finally agreed to plead | 
4 36,0 ene sige Wee oe etm gudity,: part of: that money was hot’ required because" 17 
no experts had to be hired, and I agreed to take less. 
Fortunately for me I have these things in 
writing. I would fina no difficulty in settling my 
differences with the family. 
THE COURT: That has nothing to do with this 
case. Thet'e a matter that you'll take care of later 


On. 


»-f 


MR. LANDSMAN: What really troubles me, your 
Honor, I thought I had done my level best for this 
Gefendant in representing him, and it was only at the 
very end, somewhere near the beginning of April, that 
he turned against me and decided that I was not repre- 
senting him properly I attribute this to maybe 
some fellow inmates that might have been advising 
and some advice that he got from layrien visiting hin, 
and unfortunately attemptcd to speak in his behalf to 
newspaper reporters and whatnot. It was a tough 
to battle 
privileges and I just can't speak 
about this case to newspapers. 

THE COURT: I order you not to. 

MR. LANDSMAN: And you would chastise me. 


THE e don't try our cases through the 


press or on television. I hope nothing will transpire 


wr @ 


Medwen bhie case in that regard. 

MR. LANDSMAN: I hope so too. Reporters have 
tendency to write material that they are given. 

THE COURT: They have a right to come into a 
public courtroom and take down whatever they want, 
and select whatever they want. I Only hope that they 
too will take into considcration that this fellow is 


entitled to a fair trial and he's entitled to a lot of 


20 


privileges and rights, and sometimes these exposes 
don't tuke that into consideration; before you know 
it they dirty up the minds of a lot of people. 

MR. LANDSMAN: The Court was the main party 
that I was concerned about being influenced one way 
or the other, and it sccomed to me, looking at the 
aspects in this case, if the defendant could obtain 
pica to one count of this indictment it would be 
advantageous. He was facing not only life wai 
but as he learned later on, there was a possibility 
the death penalty being imposed under the B count. 
Frankly, my problem, the defendant won't talk to me. 
At your Honor's suggestion I went to the jail to cee 
him, he refused to discuss his reasons for dismissing 
me. He seid he would make them known in open Court 
_to your Honor. 

Here we are, I think he's made some reasons 


known. 


The defendant kas asked me to do a lot of thing 


for him which were act proper as a lawyer. 
couldn't do these things. Frankly, your Honor, 

deal of his problems have arisen because of his re- 
lationship with his male wife. I've tried to explain 
to him that he's faciny terrible punishment. He must 


do the most he can to reduce it. I thought this plea 


a1 

would be a good thing for hiin, and he agreed wilh nie, 
and he took the plea. Frankly, I was ready to come 
and speak on his bchalf as far as sentencing procedure 
but under the circumstances I would think possibly s 
the defendant docsn't want to talk to me about anuythin 
any more, perhaps it would be in his best interests to 
have another lawyer. Give him an opportunity to con- 
sult with another lawyer. 

THE COURT: 

MR. BOYD: Your Honor, I have heard nothing whidh 
goes to the heart of the matter that we are here on 
today, that is the guilt or innocence of this 


/ * * 
XI have not heard any protestations of innocence as a 
a z 


reason for withdrawing his plea guilty. At the _ 


the plea of guilty was entered in this case, there 
a very thorough and complete finding of fact pursuant 
to Rule ll; at that time the defendant stated that he 
"dtd commit the bank ‘ro obbery ‘and was éntcring 4 plea‘ of | 
guilty and for no other reason. 

We are here today hearing many things that do nat 
go to the guilt or innocence. 
drawal of the plea because of the additional 
burden it would place on the Court and on the U.S. 


Attorney's office. We must move our cases through as 


rapidly as we can. We have 2,200 defendants awaiting 


Seen 
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trjal at this particular moment. I do not look forwar 


to trying this case. However, if the Court allows 
Wojtowicz to withdraw his plea of guilty, the govern- 
ment would be reacy to try him at any time that the 


Court directs on ell four counts of the indictment. 


THE COURT: He's not asked to withdraw his plea; 


he said he doesn't know. He wants time to think about 


it. I do think that any delay would certainly be a 


delay occasioned by his own actions. 


a 


Mr. Landsrian, le ze ask you this. You want tp 


be removed as a lawyer herc? 

MR. LANDSMAN: Prankly, I would do anything the 
Court requests re to do. I am willing to try and wor} 
with John Wojtowicz. feel that I can helpn him t 


frankly, he man doesn't want to talk to ne, 
thing ought to be -- 
4 <THE, COURT: You don't-want to.talk to Mr.. 

Landsman any more? 

MRS. WOJTOWICZ (mother of defendant): 
about it, John. 

THE COURT: Who are you, anyway? 

MRS. WOJTOWICZ: He doesn't know right 
minute, I think he's mixed up. 


THE COURT: Mr. Wojtowicz, you want :ne to dis- 


} 


can't help him, it's as simple as that. I think some- 


charye Mr, Landsman? 

DEFENDANT WOJTOWICZ: No. 

You want to talk to hiin again? 

DEFENDANT WOJTOWICZ: Yes, your Honor, 

THE COURT: You want me to hold up the se.itencin; 
until you talk to him again? 

DEFENDANT WOJTOWICZ: NO. 

THE COURT: You want to be sentenced today? 

DEFENDANT WOJTOWICZ: Yes, your Honor. 

THE COURT: Well, I'm not going to, I want you 


to talk to Mr. Landsman again. 


Mr. Landsman, I sent out to you earlier today 


the pre-sentence report, I've had an opportunity to go 
over the pre-sentence report. 
MR. LANDSMAN: Maybe he will now -- I have, had 
an opportunity to go through it thoroughly. 
THE COURT: Mr. Wojtowicz, would you like to 
4 : POee 4 ‘ ae ee iene Ae PATEL <9 as 
payer's sie .NB He oe Yeconstider“your guilty plea here? Would you like to 
19 think about it and then make an application to the 
20 Court? I'm not telling you I']l grant it because you 
21 have said nothing thus far that would let me grant you 
v2 an application to change your plea here, but I'll grant 
23 you an Opportunity to think about it again and discuss 
24 4t again with your lawyer or with any member of your 


family and give you an opportunity to make that 


application, 1£ you ct oO make that application. 


DEFENDANT WOITO; : I thank you, your Honoc, 


< it's necessiry any longer. I don't wan} 


to withdraw it. | } 


Ne eee 


sa 


THE COURT: Tell me very frankly, were you 
telling the truth when you pleaded guilty to a count 
here? Were you telling the truth on that day? 


DEFENDANT WOJTOWICZ: Yes, sir. 
- so eae oe ee 7 “a 


nh meen 7 = 


THE COURT: And you pleaded guilty before me tq 
Count Two of the indictment, which carried a maximum 
punishment of 25 years in prison? 


DEFENDANT WOJTOWICZ: Yes. 


THE COURT: And at that tine I want very thoroups 


into your rights and privileges? 
DEFENDANT WOJTOWICZ: Yes, 


THE COURT: And you indicated at that time that 


¥ 
you wanted to plead guilty? 


S 28. ue ead “thay 


* <p tm, 


NO rE tye FS we F 


DEFENDANT WOsTONTCZ. 

THE COURT: And you in fact were guilty of the 
erime charged in that count? 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: You still feel the samo? 

DEFENDANT WOJTOWICZ: Yes, 

THE COURT: Apparently there is no reason to 


change your plea? 


DEPENDANT WOJTOVICZ: Correct, your Honor. 

THE COUNT: If I yive you an opportunity to sit 
down and talk to your mother, with your lawyer, and 
recess this sentence a little later today, would you 
want that? Would you like to talk to your mother? 

DEFENDANT WOJTOWICZ: 

THE COURT: Would you also like to talk again 

Landsman? 

DEFENDANT WOJTOWICZ: Yes. 


THE COURT: Because I'm not going to consider 


hl 


changing Mr. Landsman at this time until I know what 


not you want to 


DEFENDANT WOJTOWICZ: Yes. 
THE COURT Did I make it clear to you? 
DEFENDANT WOJTOWICZ: 


THE COURT: Who else 


' e . ” 
» we 2*F's " we ein tte weet « 


How about ‘your wife -- I' re talk ing: 
DEFENDANT WOJTOWICZ: I understand that. 
You have children with her? 
DEFENDANT WOJTOWICZ: Yes. 
THE COURT Would you want to talk to her too? 
DEFENDANT WOJTOWICZ: Yos. 


25 -~ I haven't relieved you of your dutics, I know | 


THE COURT: Mr. Landsman, cin ft put you to the 
task 


. 


26 


> 
- 


you are not lookin @ relieved. I'11 put it off 
as long as hink would be necess: 

tcday -- as ong as yu WwW give him 

to discuss ith ih oth 

4 full earing 

know if 


plea here, 


his plea of 


not guilty 


man's wife ; i anyway you par Or anyway 
give nim reference : h u are th 
send word to 
do whatever 

MR. ANDS!} 
ia eigi (Whereupon,. Court &tood-in recess-.in thi¢ 
matter.) 

(After rx 

THE COURT Mz he record indicate 
a discussion on 
might be some aii 5 to whether or not thi: 


} + y ~ o » 2,9 ’ 
Tendant ought CONS his lea, and for th, 


reason I recessed ti give } lefendant an opportunit 


pap 


The 


Land: 


Lands 


tunity 


defend 


to his 


a copy 


the di 


4 
* 


and ox 


| 


‘ 


and w ’ prepared to «a ’ ; 
I > oc i wit sentence. 


’ 
MP 
4 


| 
| 


THE COUR‘: ! io’; tows ux °C 
. \ { : Convers 


tion that occurred bec ( if 
; 101 y mother, your wife, you 
lawyer, Mr. Landsmar iy 10 COD { 
i ‘93, did you have 
occasion > ; 
tc n tl I ~ WHEeTtTHeYr you ought to wit} 


draw your 


again? 
DEFENDANT 1 


THE COURT: 


earlier about your problens with Mr. 


of your 

book or 

of course you have, 

Proceed against Mr. Landsmm you wish, 


he should not h. » oO ' } I > he 


gotten less 


DEPENDANT 


THE COUR’ ' where guns we 


DEFENDANT 


TUL COURT: 1d hen x< course, the 


force of arms. 


3q 


4 


to a period of up to 25 years plus a fine or both. 


DEFENDANT WOJTOWICZ: Yes. 


DEFENDANT WOJTOWICZ: Yes. 


THX COURT: You kncw what you were doing at the 
time you pleaded guilty before me? 

DEPENDANT WOJTOWICZ: Yes. 

THE COURT: And you were made aware of your 


legal rights by me, weren't you? 
5 y ¥ 


DEFENDANT WOJTOWICZ: Yes. 
THE COURT: You were told at that time that you 


could plead not guilty and that you would be entitled 


under such conditions to have a trial before a jury. 


DEFENDANT WOOTOWICZ: Yes. 


THE COURT: And that that jury would be composed 
of people who would be sitting as an impartial jury and 


you would be entitled to such a trial, speedily; you | 


cya: je WORE LOld that by me, .weren! £ YOUR, o nravc ate agin Ss fem 


~ « 


WOJTOWICZ: Yes. 


2 

3 THE COURT: You understand that? 
THE COURT: And you were told also by me, if you 

did go to trial that you would have the right to 


compulsory process to force people to come in by s1 


to come in on your behalf. 


DEFENDANT WOJTOWICZ: Yes. 


THE) COURT: And: you would) bea confronted ito ‘have 


witnesses against you. 

DEFENDANT WOJTOWIC2: Yos. 

s 

THE COURT: And did I also tell you that you 
could in such a case offer no proof, produce no 
witnesses, but just sit back mute and let the govern- 
‘ment whose burden it is to prove you guilty beyond a 
reasonable doubt. 

DEFENDANT WOJTOWICZ: Yes, sir. 

THE COURT: I am telling you that ve now. 


DEFENDANT WOJTOWICZ: Yes. 


THE COURT: And I told you then too if you 


pleaded guilty that you would be subjecting yourself 


to a possible prison sentence of up to 25 years, and 


a fine of up to $10,000 or both. 
DEFENDANT WOJTOWICZ: Yes. -, 
\ / Ne ee eg re 
; ti ——s < Sse Ke ae . 
THE COURT: And then I-asked you also, knowing 


, 


.PEFENDANT WOJTOWIC2; 
neerr ten ea A ET eR ag gia tigigl  a g 


fo NOP ee ms 


THE COURT: And did you sa Ss answer to 


DEFENDANT WOJTOWIC2: Yes. 

THE COURT: | And then, did I discuss the re 
surrounding the crime with you? 

DEFENDANT WOJTOWICZ: Yes. 


THE COURT: And during that discussion, that 
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colloguy, between you and me, you aduitted to mo that | 
you were part and parcel of that crima and that you 
were the one who had picked the bank out and all that;, 
did you not? 

DEFENDAIT WOJTOVICZ: Yes, your Honor. 

THE COURT: And then I asked you, are you 
making that plea voluntarily, and you said yes; is 
that true? 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: And I asked you, are you making 
that plea of guilty because in fact you are guilty 
because you did commit the acts and allegations in 
that Count Two of that indictment, and you said yes; 
is that correct? 


DEFENDANT WOJTOWICZ: 


Correct, your Honor. | 


THE COURT: And did I also ask you -- I'm sure | 
I did -- did I not ask you at that same time that I 4 
“™<“Wolla Like to know “from you if’ anyone forced you ‘to 
or threatened you in any way, in any way induced you 
to plead guilty to that count other than your own 
voluntary act, and you said, no one did force you at 
All; is that correct? 
DEFENDANT WOUTOVIICS: That is correct. 
THE COURT: And at that time it was made known 


to the Court too if you did plead guilty to Count 
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Two that the government at the time of sentence would 
dismiss Count One, Three and Four? 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: And that was part of your under- 
standing; is that right? 

EFENDANT WOJTOWICZ: Yes. 

ne | 

THE COURT: And you recall at that time I asked! 
your lawyer whether he had any reason as your lawy 
to indicate to the Court why the plea should not be 
accepted, and your lawyer at that time said there was 
no reason that he knew of, after discussing the case 
with you. 

DEFENDANT WOUJTOWICZ: Yes. 

THE COURT: Now, I'11 ask you all those things 
all those things were so as I've now repeated them to 
you? 


« 


DEFENDANT WOUTOWICZ : 
retePQ ey oty BI a Pe. Pete Dw (ae sSret Boe Pe ab hl Phe 


* woe: ort x, is ‘ mae at 
THE’ COURT s 


Is it now your desire to continue | 


and remain with your plea to Count Two? 

DEFENDANT WOJTOWICz: Yes, your Honor. 

THE COURT: Now, I ask you, you are John 
Stanley Wojtowicz, one of the defendants named in this 
indictment contained in 72-CR-1056? 

DEFENDANT WOJTOWICZ: Yes. 


THE COURT: And the gentleman Standing to your 


right, Mr. Mark Landsman, is your Court-appotnted 
lawyer? 

DEFENDANT WOJTOWICZ: Yes, your Honor. 

THE COURT: He was at least for a time? 

DEPENDANT WOIJTCWICZ: Yes. 

THE COURT: And as far as this Court is con- 
cerned, I want you to know he still stands before me 
as your Court-appointed lawyer because I have never 
discharged him. 

DEFENDANT WOJTOWICZ: That's correct. 

THE COURT: I gave you the opportunity to also 
discuss that during this recess; is that right? 


DEFENDANT WOJTOWICZ: Yes. 


THE COURT: And you told me you wish to contintut 


DEFENDANT WOJTOWICZ: Yes. 


THE COURT: Mr. Landsman, I want to refer you 


Bt I Sy 


tea .* gare ae a te Da tM A 
to your letter to me; that’ you ‘fadicatea’ ‘that. "you 


with him as your lawyer? | 


would stand ready and continue to act as attorney to 


MR. LANDSMAN: Yes, sir. 

THE COURT: Whether it's by appointment, by thi 
Court, or whether it's by retainer which apparently wa 
made between you and Mr. Wojtowicz some time back. 


MR. LANDSMAN: Yes, 


the best of your ability. 
| 
( 
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THLE COURT: And you indicated too if you con- 
tinucd to be hin retained lawyer you would file no 
application under the Criminal Justice Act in view of 
the fact that you were retained by hin, and you re- 
ceived a fee by him, 

MR. LANDSNAN: That's correct. 

THE COURT: So therefore that claim is one that} 
Mr. Landsman waives, that's only insofar as the 
Criminal Justice Act is concerned. 

MR. LANDSMAN: Yes, sir. 

THE COURT: Any arrangements you have with hin 
as to a fee on a personal basis as toa personal retainér 
that's between you and him, and this Court has nothing 
to do with that. 

ir.: Landsman stands before me as your attorney 
when you retained him, and as your Court-appointed 
lawyer. 

Saf SA Dee aw Sot eee te ce 

DEFENDANT 

THE COURT: And you want him to be your lawyer 

sentencing? 

DEFEND: 

THE COURT: Are you satisfied now that you have 
discussed this thing thoroughly and since I have given 
you this opportunity, are you satisfied how he has 


handled this case with you? 


DEPENDANT WOITOWICZ: Yos, sir 


THE COURT: Now, Mr. Landsman, earlier this | 


morning I sent out to you my confidential pre-sentence 
report which I reccived from the Department of Pro- 
bation. 

MR. LANDSMAN: Yes, sir. 

THE COURT: And I asked you at that time that 
you looked it over yourself, discuss it with your 
client or whoever you wished to discuss it with and 
be prepared to talk to me about it at the tine of 
sentence. 


MR. LANDSNAN: That's correct. 


HE COURT: And then again when we recessed I 
still sent it out to you in view of the fact that you 
were going to discuss this thing with his family and 
him. I would want you to look at it again and talk 


with the defendant about it. Have you done so? 


Sena. ee x feet Agta 


He a te ee Mei AE RS OLANDSMAN 3°? Yes 7 
THE COURT: Is there anything in that report 


that is in any way contrary to your understanding of 


the facts in this case? 

MR. LANDSMAN: As far as I can see, there is 
nothing in the report of any notable difference as far 
as the defendant's conduct or participation is con- 


cerned. I might ask the Court to ask the defendant. 
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TH COURT: Right now -- did you talk to hii 
about this report? 

MR. LANDSMAN: I not only talked to 
went over with the defendant page by page. 

THE COURT: You saw this report that Mr. 
Landawan had that he received 

DEFENDANT WOd 

THE COURT: 30° he 9 page? 

DEFENDANT 

THE COURT: Is anything in this report 
that you think does not state fairly the facts as you 
know them as your participation? 

DEFENDANT WwOTTOW ri or two little items 
that- they got wrong. 

THE COURT: What? 

EFENDANT WOJTOWICZ: One of the items 


on page 3 cr ~~ it says that I held them for 23 


shee 4 Oe OE ae ee ee eo Se 
- 


e 
ode 


Spe. ave sented, ; 
t long or at the airport 


THE COURT: ‘That isn't very significant anyway, 
but there was a lony period of time that transpired. 

DEFENDANT WOJTOWICZ: Yes. 

THE COURT: From the time you went in until it 
ended a goodly number of hours transpired? 


DEFENDANT woTToWwr ‘es. Then the next thing 


they called me a 


THE 


COUI 
that people make 


a 


of coursc, was 


or 
oP s 


made the rep i 


person's persona 


mine. 


want, but the thi 


you are involved 


in this report. 


DEPEN 


ANT 


Tipe 
Wand $ 


THE CO 


VwVOVIHA IM 
Se lLlv Vee 


D 


THE COURT: 


made certain ste 


Woe RET ED AP es Let DEPEN DANY. 
THE COURT: 

this report? 
DEFENDANT 


tripe 


THE COURT 


correct? 
DL 


an eee 
FENDANT 


THE COURT: 


this report, what 


: 


You have a right to consider yours any way 


toments 


sexual deviata 


I don't like the characterization 


with regard to defendants and this, 


characterization made by someone who 


and, of course, as I indicated, a 


is his business and not 


sexual life 


vv 
y 
4 


ou 


ng that I'm interested in is 


this criinne to the extent as stated 


that? 


o 
4a 


VOTTOWIC 


S that correct? 


STOWICZ : 


The statenent then is correct? 


c 
=) 


WOJTOWICZ: 


oo 


Yes, your Honor. 


when you go into this report you 


to the Probation Department? 


WOTTOWICZ $*< Yes fetes: 


And that's indicatec 


Yes. 


sta 


tements that you made 


WOIJTOWICZ : hy (ae. 


VY - 
aG3g 
And that's the most important of 


vy 


you said you were involved in, not 


Sri vagerrsy ede piety 
On page 7 of 


what somebody thinks. 
DEFENDANT WOJTOWICZ ‘4, your Honor. 
THE COURT: And that's what I'm taking 
as this report is concerned. 
Now, Mr. Landsman, is there any reason why 
judgment -- will the record indicate 
the pre-sentence report is a copy of 
not a copy of the report -- the copy but in 
is an original medical report signed 
and that report was rendered 
order that I made previously 


an application made by i ndsman, the attorney for 


1 


this d ant, who indicated that there might be a 
question of mental ability to commit a crime et cetera, 
and I immediately ordered this exami j nd the 
reports of the hospital and the doctors were sent to 


confidentially, anc hey were sealed by me in this 


P| 


“40° be” kept contidéntial until & Tater” date whén 


question arose, and at that time it was decided 
the matters would then be made part of the file and 
not sealed; am I correct? 

MR. LANDSMAN: 1c Ss correct. 

THE COURT: that correct, Mr. Wojtowicz? 

DEFENDANT WOJTO\ 


THE COURT: Those reports were made on a motion 


before ina, 
MR. LANDSMNAN: Yeo. 


THE COURT: And 


THE COURT: And a cop’ 
copy of that report is attache: 
report, which 
complete history, without goin . now hr 
you have seen that? 
You've seen it, » indsm and you have 


spoken 


THE COURT: And attached also to my pre- 


sentence file was a letter that I received from Ernest! -- 


no date but was received on March 21, 1973. I indicat 


on the top of the letter that I received it by mail 


fre Kan tery x 


citines On that’ days * v4 
DEFENDANT WOJTOWICZ: Yes, your Honor. 
THE COURT: And attached 
e@lso a letter that I received you dated 
dated either, but received by me, dated March 
which is a letter written to mo by your wife, 
Carmen Wojtowicz, which you had a chance to discuss 


with the defendant, and you saw it, Mr. Wojtowicz. 


TUL COURT: Thi au par f the pre<s: 
report; and a copy ho le ir you sont mo, 
April 3 ) which was e subject of our conver: 
tion this morning fore wi ¢ ia that 

Yos,. 
And that wac talked about 


you and Mr. Landsnan and your mother 


DEPENDANT WOJTOWICZ: Yes. 

And I have also a letter which I 
received, while it's dated April 2, 1973, on the 
letterhead of “gis Roman Catholic Church. 
had an opportuni 

DETENDANT WOSTOWICS: 
THE COURT: And then attached to that Ictter 
which I received from Mr. Ranc 


DEFENDANT WOJTOWICZ: Correct. 


ti oye * 400% 4 
nae SPIES COURT: On” ‘letterhead of Uplift, Inc., 


44 Butler Place, Broo’. New York, and that letter 


DEFENDANT WOJTOWICZ: Yes. 
THE COURT: And you saw the article that he 


enclosed with his letter, which appeared in Life 


magazine under the names of f. H. Klug and Thomas 


Moore; right? 


You saw that? 


els 


than 


dated April 


the letter 


Does he want to rest for few minutes? 
(Defendant Wojtowicz looking at the 
THE COUNT: You saw this rer that Mr. 


itten to me anc Lis etter was dated 


me 


1973, in answer to a letter written April 6, 


where suked him to take up your letter with 
DEFENDANT WOJTOWICZ: Correct. 
THE COURT: Now, Mr. Landsman, is there any 
should not 
lefendant, John Stanley Wojtowicz? 


MR. LAI : NO reason. 


THE COURT Do you have any comaents to make 


i 


| 


with respec 


ground 
had an 
io clear 
emphas 
which 
This ao 
in any prior 
never been cc 
bank tec 


the Cha 


would Like 


never been arreste 
He had a fairly 


years with 


“THe served ‘in the ‘Army, he Hetved 3 years and 


y 
a 


part of 
honorably 
I might | 
is have ari 


h 


and had two 


Nam and he was 


good deal cf his 


yup with thi 


ed a problem, mental pr 


before when he was married 


marriaga 


didn't survive too woli and after that point he 
Apparently got himself into difficulty with persons of! 
Other persuasions. At any rate, as far as the crime 
dtselo is concerned, I think it becomes clear that 
although there is no question that John Wojtowicz 

was involved in “his crime, I think he ought to be 


given some consideration for the fact that he at one 


| 


point during the comm ssion of this crime was willing 
to give up and surrender. He was fearful thet his | 
co-defendant who -- the one who was killed would in 
some way harm the hostages. 

This defendant once spoke to 


the bank. Mr. Morse tried to persua 


himsclf up. At the time he told im that he was afraid 
if he did do that that the co-defendant would harm the 
hostages in the bank, and from what I could learn from | 


the interviews with the various hostages in the case 
J 7 


{ 
i 
| 
- F ” we ion a a re eee a eee Bad eo a ame Po boca a 
wi >this sdemed to be’the faét. John Wojtowicz was the ® 


good guy of the two that were in there; the one who 
they were fearful of was Natralie (phonetically). 

THE COURT: You mean the good guy or the better 
of the two? 


| 


MR. LANDSMAN: Quustion of degree. Once Natralie 


was shot of course he surrendered immediately. 


THE COURT: That was on the way to the airport. | 


That was after everything was over and he was 
an escape. 
MR. LANUSMAN: I might also point out aside fro 


the fact that he is pleading guilt; 


trial, the report: indicates: that as actually h 


information that le } government to apprehend other 


. 

4 

government tha expense of going rrou a lengthy | 
1 


that were involved one other that was involv n 

this case Your Honor, again, as I said, he's a man 

without any prior blemis} his xecord, and for 

that I feel he is entitled to some consideration 

What he did he cannot change that now, I would ask 
néer the sums tance: 9g as lenicnt as 


ossible with the defendant and give him an opportunitl 


¢ 


where he could make a good substantial citizen out of 
»himself. | 


you are an experienc 
wiles. This is a very serious 
robbing a bank at gunpoint and holding hos 
of time, and in the course of this 
crime someone is killed. There were guns used. 
my understanding it was he when he first went in, I 
think it was Natralie who went to the bank manager and 


said, “This is a holdup," and he went over the teller 


booth and began to fill his attache case with the | 


moncy that was in the hooth. 


MR. LANDSNAN: I believe that's the way 


T°T 


TNE COURT: And he was all the way in on 
thing. 


iR. LANDSMAN: I don't think there is any 


THE COURT: We are dealing here with a very 
serjous crime. Of course, much of what you tell nme 
has to do with his sexual life, so-called male wife, 


> 


whose letter is in my file here. These are unfortunat 


denial of that. 


things, it's truce, but certainly he doesn't have the 
rob a bank at gunpoint to obtain 
money solely for the purpose of seeing to it that this 


| 
male wife gets her operaticn to make her a female. | 


There are ways of getting that money, like work. 


-He found it easier to go to a bank. | 


Well, Mr. Wojtowicz, any reascn why judgment. 


ee a ee Li oa S 


THE COURT: Do you have any comments to make 


DEFENDANT WOJT 1 
| 


with respect to what the sentence should be, what the 

| 
conditions of the sentence should be in addition to 

| 
what Mr. Landsman said to the Court? If you wish to | 
stay scated you may. 


DEFENDANT WOJTOWICZ: Your Honor, love is a 


vory strange thing and some people feel it more 

deeply than others do. I love my wife, Cammen, very 
much; I love my daughter; I love my son and I love 
Ernie and I need all of them. care about then nes 
very much. What happened in the situation with Ernie 
is that he attempted suicide several times before 


because he couldn't become a woman. He was a woman 


trapped in a man‘s body and he wanted to get his 


the money for him legally. 


I went looking for jobs. I did everything. I 


| 

| 

genders switched, and I tried every way I could to * 
i 


just couldn't do it. Nobody would hire me because ther 


| 
| 
| 


I couldn't so when he attempted suicide again there wah 


knew I was gay. I kept trying to get the money, and 


nothing that I could do. I told him I would try to 

have it for his birthday and when his birthday cecme I 

Gidn't have it. The next day he took an overdose and 
- he’ was' taken “to thd hdspital ‘and he af i gi oo 
brought him back to life again, and that hurt me very 
much, your Honor. And I promised him that I would 
get him the operation as soon as I could, and that's 
when I made the decision to rob the bank, your Honor, 
because I knew I couldn't watch him 24 hours a day, 


sooner or later he would try it again and maybe the 


next time he would succeed and I didn't want to lose 


I know Ernie doesn't love me a3 much 
love him, but I do love him and to save his 
would do anything. I know that I was wrong for 
robbing the bank and I was wrong for the things that 
took place in the bank in threatening people's lives 
and everything, your Honor; then you have t* go back 
and you have to look at it and decide what's more 
Jmportant, money or a human being, that's what it 
breaks down to, a human being is more important than 
money. If I could go get a job and work for two, 
three years and somcbody would give me $10,000 I would 
do it, but nobody would give me a job, nobody would 
say go here and do this and I'll give you the $106,900 
for the operation. 

For the two years and nobody would do it; 
everywhere I went for a job they wouldn't do it. They 

wi! we, ,WOULd .give me.a.job. for.$1510; am»hoar,:$1.25.-an hour; 

that's not enough to live on, your Honor, and our 


basic principle in the society there is nothing more 


important than a human life and Ernie's life is very 


important: and. I would dd) anything) to save. it. So I 
went to the bank after Ernie attempted suicide that 
Sunday, and he was taken to Kings County Hospital and 


they’ wouldn't release him, and) 1 Kaew sooner or later 
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he would succeed so I had to get him the operation, 
and that's the day I decided to rob the bank and I 
went in and we robbed it. I know it was wrong but 
what's money compared to a human life. A human life 
is the most precious thing in the world. Now, Sal 
Gied at the airport, and I don't think it was necessary, 
your Honor. When they pulled that shotgun away 
him he was an unarmed man, they shouldn't have pushe: 
the pistol in his chest and just kill hin. They 
didn't do it to me, they shouldn't have ad ne it to hic), 
but they did, they were wrong. 

I have a beautiful wife named Carmen. 

THE COURT: Did you think of her when you de- 
cided to rob the bank. You were robbing the bank be- 


cause of this person named Ernest Aaron, more importar 


DEPENDANT WOJTOWICZ: It's not the point of 


, its more. in sportant, if At wag the Other way: around. and 
tips -- , 


nt 
to you than your wife at that time. | 


it was Carmen who needed it or Dawn had have it 
knew that they were dying, if I couldn't get it for 
them then I would do it for then. It just happened 
that it was Ernie that needed it at that time, and I 
know — 

THE COURT: And you know you had a wife and 


children at that time. 


a ASA TB ee 


DEFLNDNUGT WUdWOWiCZS: I know. 1 took all that 


into consideration. I thought about it a lot, but my | 


love for him 4s more important than anything else in | 


the whole world and saving his life is more importent 
than anything clse and that's why I did what I did, 
You can't condemn love, love is a gift from God, your 
Honor, and it's a precious thing and very few people 
have an opportunity in life that love to 
someone else. I've nf at I had a good 
mother, a good wife Carmen and good wife in Ernesr, 
and I've tricd my best t p them all I can. The 
only reason I did not lcave the bank when Mr. Morse 
asked me to and surrender, if I left Sal would have 
killed ali of them. He told me he wouldr't go to jail 


and he knew that I could get him out of there. He put 


Anis trust and faith in me and I got them to save the 


hostages, just me, by staying there. If I walked out 


‘they would have-béen' dead and they know this ‘and it” 


should have been stated in the report somewhere but it} 
wasn't. That's (all 7 have to say. 

THE count: O.K. MY. suid do you haa enyehens 
to say on behalf of the government in this case? 

MR. BOYD: There are a great number of human 
lives involved being \cld hostage. We are dealing with 


a most serious crime. I think the government's 


position is best expressed standing on the record 

that was made at the time. The fact that your Nonor 
well knows, tha pre-sentence report, but certainly this) 
is not an event that we can treat li y in any wa 


The people of this district people that we rer 


sent require 


THE COURT: ir. Probation Dep ment Representativ 
do you have anythi 
MR. MYERSON: Nothing. 


THE COURT: Mr. Landsman, do you have anything 


to say? 
MR. LANDSMAN hink e defendant 
for hitself quite e 
THE COURT: O.K. 
Will you please stand now, Mr. Wojtowicz. 


Mr. Wojtowicz, on your plea of guilty to Count 


Two of the indictment contained in File No. 72-CR-105 
‘you, “John deantay” Wojtowie2’ are committed tothe’ ~’ 
custody of the Attorney General of the United States 
or his duly authorized representative, who shall 
designate a place of confinement for a term of 20 

MR. BOYD: In consideration of the 
imposed the government weuld move to dism’tss Counts Ona, 


Three and Four of the indictment, 72-CR-1056, against 


John Stanley Wojtowicz. 
Y J 


Sila, if 


errr eae, tree 
THE COURT: Ll, 3 and 4 are dismisyed. All right, 


Mr. Marshal. 
(Whereupon, Court stood in recess for the day 


matter.) 
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be subconscious men 
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